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City of Riverside 
Board of Zoning Appeals Meeting 

 
October 26, 2021 

7:00 P.M. 
 
Members Present: Chuck Childers, Chairman  Members Absent: none   
   Todd Pultz 
   Jerry Richardson  

Tim Schneider  
   Reece Timbrook   
 
Staff Present:  Nia Holt, Zoning Administrator 
   Gary Burkholder, Community Development Director 
   Katie Lewallen, Clerk of Council    
    
CALL TO ORDER: Chairman Childers called the City of Riverside Board of Zoning Appeals 
meeting to order at 7:00 p.m. 
 
ROLL CALL: Mr. Childers, present; Mr. Pultz, present; Mr. Richardson, present; Mr. 
Schneider, present; and Mr. Timbrook, present.  
 
APPROVAL OF MINUTES:   Mr. Pultz motioned to approve the meeting minutes of 
September 28, 2021. Mr. Timbrook seconded. On call of the roll: Mr. Pultz, yes; Mr. Timbrook, 
yes; Mr. Richardson, yes; Mr. Schneider, yes; Mr. Childers, yes. Motion carried. 
 
HEARING OF APPEALS:   

 
A. BZA Case #21-0027 – 351 SPINNING ROAD (PARCEL I39 00909 0039)   

R-3, MEDIUM DENSITY RESIDENTIAL 
VARIANCES FROM UDO SECTIONS 1107.05(D)(1)(C) AND 1115.01(E)(3)(A) TO 
ALLOW A SIX (6) FOOT FENCE IN THE FRONT YARD. 

 
Ms. Holt took the oath of office. She presented the request being two variances: #1 - one for a 
front yard setback request of 100% encroachment (20 ft. minimum, 40 ft. request), and #2 - one 
for a six-foot fence in the front yard setback of 100% increase (36” maximum fence height, 36” 
increase request). She presented the case summary. The site is located on the northwest corner of 
Spinning Road and Barrett Drive. The applicant is proposing to construct a 6’ wooden privacy 
fence in the front yard along Barrett Drive. The proposed fence will require planning 
commission approval for a design waiver. She added that the site is outside of the Source Water 
Protection Area and that staff has also received a number of calls and emails concerning this 
proposal. She presented the zoning map, an aerial view, a site plan, and site photos.  
 
She presented the standards for approval: 

1. The property in question will yield a reasonable return or can be of any beneficial use 
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without the variance. Yes, for the setback, the property currently has a 36” chain link 
fence in the front lawn where the 6’ fence is requested. Yes, for the fence height, as there 
is beneficial use and reasonable return without a variance.  

2. The variance is substantial to both the setback request and the fence height as both 
request a 100% increase. 

3. The variance would alter the neighborhood as there are not any other 6’ fences in the 
vicinity. 

4. Delivery of governmental services will not be impacted for either request.  
5. The property owner purchased the home with knowledge of the zoning regulations. 
6. The property owner’s predicament can be alleviated through some method other than a 

variance. Yes, for the setback, the applicant could use the side yard along Spinning Road 
and meet the code requirements. Yes, for the fence height, the applicant could install a 
36” compliant fence.  

7. The spirit and intent behind the zoning requirement would not be observed as the 
applicant has the option to install a smaller, compliant fence in the proposed location or 
use the side yard of the property in lieu of the narrow rear yard. A 6’ privacy fence would 
violate the spirit and intent of the zoning requirement. The code’s intent is to preserve the 
open view of front lawns by restricting the height to a maximum of 36”. 

 
Staff finds that the requested variances are not adequately justified and do not meet the standards 
for approval. Staff recommends denial of both variances. She added that if the BZA does 
approve the variance, staff recommends the privacy fence needing to be approved by planning 
commission; and the recreational equipment regulations only permit open play sets in the rear 
yard requiring the applicant to go before the planning commission to get a waiver to allow the 
swing set located in the front yard off of Barrett Drive to remain. 
 
Chairman Childers asked if the conditions were necessary because even if they approve it they 
would still need to go before the planning commission. Ms. Holt stated they put the conditions 
on as a reminder to the applicant they would need to do this. Discussion was had on the 
waiver(s) that would be needed regardless.  
 
Chairman Childers opened the public hearing. Mr. Edward Kimmerly took the oath to give 
sworn testimony. He stated this is his son and daughter-in-law’s house. They plan to eliminate 
the front chain link fence as there are only two front-yard chain link fences on Spinning Road 
and they wish to blend in better with the neighborhood. They do not have a back yard. The 
driveway is to the right of the house; the only portion of the back yard is to the left. They want a 
place for the weekends on their property. They now have two children under the age of two and 
would like a privacy fence because the two-year-old climbs the 3’ fence. He will be the 
contractor to do the work, if approved. Discussion was held on the removal of the chain link 
fence and where the privacy fence is being requested. Mr. Kimmerly showed by photo there is no 
backyard and they are trying to create a space for the children. 
 
Mr. Schneider asked if he would be willing to scale the privacy fence back from the 
street/sidewalk. Mr. Kimmerly stated he would. Mr. Schneider stated he believes the concern 
will be a safety issue.  
 
Mr. Timbrook asked if they put a 6’ privacy fence there how does it not block the sight-line. Mr. 
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Kimmerly stated before they submitted the application he put up a 6’ pole where both ends of the 
fence would be, in his opinion, it was not obstructing the view to turn left or right off of Barrett 
onto Spinning. 
 
Mr. Wayne Small took the oath to give sworn testimony. He stated he lives across the street at 
350 Spinning Road. He has known the residents, Edward and Erica Kimmerly, since they have 
moved in. He knows they have a concern for the safety of their children with regard to the fence. 
Likewise, he has seen their dog intimidated by individuals and passers-by. There have also been 
motorcycles/motor vehicles riding on the sidewalk. His understanding is they just want a little bit 
of privacy. He asked who may have said there were no other 6’ fences in the neighborhood as he 
has a 6’ fence on the back of his property. Ms. Holt stated that was a 6’ fence in the front yard. 
Mr. Small stated his is in the back/side. He brought it up because there is no obstruction. He 
added that at the end of Bayside at Woodman Drive there is a 6’ fence that you have to move 
beyond to see to turn; this is not the same. He discussed some renters across the street and 
criminal activity and how residents just want a little bit of privacy. He cited other examples of 
transient people and how he and other residents wants some privacy. Chairman Childers 
explained they can have privacy fences in the backyard, but the front yard is the issue. 
 
Mr. Timbrook asked how heading eastbound on Barrett crossing Spinning how the fence would 
not block the sight-line. Mr. Small says he doesn’t see how that would happen unless they plan 
to go past the stop sign. Since it doesn’t go passed the house you still have to go to the stop sign 
and then you can look left or right.   
 
Ms. Sally McCarthy took the oath to give sworn testimony. She stated she lives at 5202 Barrett 
Drive. She explained how you can’t stop at the stop sign going eastbound on Barrett to Spinning. 
You have to pull out half-way to the road to be able to see to make a right or a left when there 
are cars parked in front of 351 Spinning Road. She provided examples of what could be done, a 
four way stop or block driving out of there and make the cars turn on to Chesterfield. Chairman 
Childers asked if without the fence there it is hard to see. Ms. McCarthy confirmed that if there 
are cars there on the Spinning Road, you cannot see. The fence is not a problem. She added that 
they knew the yard size when they bought it. Chairman Childers asked if the fence they are 
requesting would add to the interference. Ms. McCarthy stated she did not know where he was 
talking about moving it closer to the house. She stated the front of the house is not the problem. 
It is beyond that where the trouble is on Spinning.  
 
Ms. Carolyn Henry took the oath to give sworn testimony. She stated she lives at 5434 Barrett 
Drive, right across the street from the house. She opposes the 6’ fence. She agreed with Ms. 
McCarthy with it being difficult to see onto Spinning when heading eastbound on Barrett. She 
does not object to the fence being on the side with the driveway. She is on the corner as well and 
has never had a backyard. She had to fence in the side with her kids when they were little as that 
is all they would allow her. She thinks it could possibly be a deterrent when trying to turn left to 
right at that intersection. She has no objections to the chain link fence.  
 
Mr. Arthur Henry took the oath to give sworn testimony. He also lives across the street at 5434 
Barrett Drive. He believes the new fence will take away from the neighborhood. He stated for 
Mr. Small, his privacy fence does not go past his house. He stated how he had to get a zoning 
appeal for a variance at the side of his house for a fence at that time. He stated the resident 



 4 

behind 351 Spinning Road would have no view towards the Spinning Road side. If the fence 
were moved 30’ or 40’ from the sidewalk, it would possibly be feasible. He does not believe it 
should be able to go to the sidewalk as the resident behind would not be able to see anything. He 
is against that. 
 
Chairman Childers closed the public hearing at 7:33 pm.  
 
Chairman Childers stated the person that would have the biggest problem is the resident 
immediately behind. Discussion was held on the fence and blocking the line of vision for that 
resident. Mr. Pultz added that an 8’ fence would not block the view coming off of Barrett on to 
Spinning as you have to be ahead of it to get to the intersection. He agreed with the issue the 
resident behind would have. He stated he is fine with the privacy and the height if it was pushed 
back toward the house for the resident behind. Mr. Timbrook stated it makes it impossible for the 
property owner behind to safely use his driveway as it blocks his view.  
 
Discussion was held on what they agreed on. It was discussed that denial should be on the 
encroachment, but approval on the fence height. Mr. Pultz asked if they were able to approve the 
site plan for the fence or if it was staff or the planning commission’s decision. Ms. Holt stated 
the privacy fence has to be approved by the planning commission. Mr. Pultz asked who would 
approve where they can place the fence. Ms. Holt stated any fence placed between the street and 
the façade that is 6’ high would need a variance. Mr. Pultz asked if they could approve the 
variances tonight with the condition of final approval from the city or planning commission for 
placement along Barrett. Ms. Holt replied they could approve the height but not the placement. 
Mr. Timbrook stated that none of them agree on the setback, but they all seemed to agree on the 
fence height. Discussion was held on the fence material that could be used. Ms. Holt stated for 
the placement of the fence, the property owner would work with staff. Chairman Childers stated 
he was not in favor of any of it. Mr. Burkholder reviewed the intent of the code with regard to 
fences and not just corner lots. There needs to be a clear view on any lot in the front lawn. They 
now have a design waiver that allows property owners to stick with the height requirement but 
request a waiver on solid versus open fences. The applicant would need a variance on the height 
and a waiver for the material. Mr. Timbrook restated whatever they make the fence out of they 
need a waiver, but the BZA still needs to approve the height with a variance.   
 
Chairman Childers stated they lose on both; they should start over. Mr. Timbrook stated he was 
looking at it in the spirit of looking at variance by variance and what is in front of them. He 
asked why would they not approve the one variance they agree on. Chairman Childers stated he 
did not agree with it. Mr. Timbrook thought they would approve the height variance. Mr. 
Richardson stated that right now it is a 6’ fence to the edge; it would be a no for those two. If 
they come back and if they want to change they would review it then. Discussion continued 
about considering the variances separately. Mr. Pultz asked why they couldn’t approve both 
variances with a condition that the fence cannot come to the sidewalk. He asked staff if that was 
possible. Chairman Childers stated it delegated their authority. Ms. Holt stated if it is approved 
as is and they don’t build it as they have; they have a year to modify the plan. Depending on how 
much of a modification they could come back to the BZA or if it is small she will have to review 
the code to see if it can be approved by staff. Mr. Pultz asked staff if the applicant is able to do 
anything based just on the height variance approval. Discussion has held on the non-conforming 
fence and the applicant could not do anything with just a fence height variance. Chairman 
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Childers stated that is why they should just deny it. They can figure out how to do it based on 
what was said at the meeting. Mr. Timbrook stated he still views it as two variances. He agreed 
they can’t do anything other than stay within the UDO, and they will still need some type of 
encroachment or setback.  Mr. Pultz stated he is okay with the height variance, but they will have 
to come back with the setback. Discussion was held on whether the whole request was wrong or 
to just look at the variance requests individually.  
 
Chairman Childers reviewed the findings for BZA Case #21-0027 a) – front yard setback. The 
BZA finds that the Riverside Zoning Ordinance was passed into law after a rigorous procedure 
was followed; therefore, we begin our inquiry with presumption that the law should be upheld 
WITHOUT a variance and that the burden is on the appellant to show by convincing evidence 
that the Code should be varied regardless of how large or how small the requested variance may 
be. They find that the property in question would have a beneficial use without the variance. 
They find the variance is substantial with a 100% encroachment request. They find that the 
essential character of the neighborhood would not be altered. The applicant would not need a 
variance to use the side yard along the side of Spinning Road to meet UDO Section 1115.01(E). 
They find that the spirit and intent behind the Zoning Ordinance would not be observed by 
granting the variance. The spirit and intent of the 36” height fence barrier is to preserve the open 
and unobstructed view of front yards. The BZA also takes into consideration that the City Zoning 
Staff recommends denying the variance as requested. They find that the appellant has not met the 
burden of showing that practical difficulties exist for the front yard setback requirement.  

Chairman Childers motioned that the variance be denied as requested. Mr. Richardson seconded 
the motion. Roll call was as follows: Chairman Childers, yes; Mr. Richardson, yes; Mr. Pultz, 
yes; Mr. Schneider, yes; and Mr. Timbrook, yes. Motion carried. 

Chairman Childers reviewed the findings for BZA Case #21-0027 b) – fence height. The BZA 
finds that the Riverside Zoning Ordinance was passed into law after a rigorous procedure was 
followed; therefore, we begin our inquiry with presumption that the law should be upheld 
WITHOUT a variance and that the burden is on the appellant to show by convincing evidence 
that the Code should be varied regardless of how large or how small the requested variance may 
be. They find that the property in question would have a beneficial use without the variance. 
They find that the variance is substantial to increase the permitted height from 36” to 72”. They 
find that the essential character of the neighborhood would be altered. The proposed fence is not 
similar to others in the general vicinity. The applicant’s predicament could be obviated through 
some other method other than a variance. The applicant could install a 36” fence in the proposed 
location or install a fence on the side yard that would meet code requirements without a variance. 
The spirit and intent behind the zoning ordinance would not be observed by granting the 
variance. The zoning code’s intent to preserve the open view of the front lawn by restricting 
height to a maximum of 36”. The BZA also takes into consideration that the City Zoning Staff 
recommends denying the variance as requested. They find that the appellant has not met the 
burden of showing that practical difficulties exist for the fence height requirement. 

Chairman Childers motioned that the variance be denied as requested. Mr. Richardson seconded 
the motion. Roll call was as follows: Chairman Childers, yes; Mr. Richardson, yes; Mr. Pultz, 
no; Mr. Schneider, no; and Mr. Timbrook, no. Motion failed. 

Mr. Pultz motioned to approve the variance for a fence height increase of 100% from 36” to 72”. 
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Mr. Timbrook seconded the motion. Roll call went as follows: Mr. Pultz, yes; Mr. Timbrook, 
yes; Mr. Childers, no; Mr. Richardson, no; and Mr. Schneider, yes. Motion carried.  
 
Ms. Holt told the applicant that the city will work with him; if he wished to stay after the meeting 
she could speak with him that evening.  
 
ZONING ADMINISTRATOR/STAFF TOPICS: 
 
2022 Public Meeting Dates – Ms. Holt stated that they have late meetings in the month and 
asked if they wanted to move the dates up to avoid the holidays in November and December. 
Discussion was held on when members would be available. Members agreed to meet at 7:00 pm 
on November 16, 2021. Members tentatively scheduled the December meeting for 7:00 pm on 
December 14, 2021. She provided them with a draft proposed schedule for 2022.  
 
Mr. Jim Wellman stated he wanted to speak about another topic. Ms. Holt stated she could speak 
with him after the meeting.  
 
ADJOURNMENT:   Chairman Childers motioned to adjourn. All were in favor; none opposed. 
Motion carried. The meeting adjourned at 8:00 pm.  
 
 
__________________________________________ _____________________________ 
Chairman       Date 


